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,Q 6WDWH Y� +RZDUG� ��� 1�(��G ��� �2KLR ������ WKH 2KLR

6XSUHPH &RXUW VWURQJO\ FULWLFL]HG WKH ³WUDGLWLRQDO´ $OOHQ FKDUJH IRU
SODFLQJ VXFK HPSKDVLV RQ WKH MXU\¶V UHDFKLQJ D GHFLVLRQ� ,G� DW ����
$FFRUGLQJ WR WKH +RZDUG FRXUW� D WUDGLWLRQDO $OOHQ FKDUJH HVVHQWLDOO\
SUHVVXUHV GLVVHQWLQJ MXURUV WR FKDQJH WKHLUPLQGV DQG WKXV ³VXEWO\ FKDQJHV
WKH UHTXLUHPHQW WKDW WKH MXU\ YHUGLFW EH XQDQLPRXV WR RQH PRUH FORVHO\
UHVHPEOLQJ PDMRULW\ UXOH�´ ,G� 7KH 2KLR 6XSUHPH &RXUW WKXV SURSRVHG
D VXSSOHPHQWDO LQVWUXFWLRQ WKDW LW EHOLHYHG ZRXOG UHVXOW LQ WKH ³HYHQ�
KDQGHG WUHDWPHQW RI DOO MXURUV�´ ,G� DW ���� 0XFK RI WKH VXSSOHPHQWDO
LQVWUXFWLRQ LQ WKLV FDVH IROORZV WKH SURSRVHG +RZDUG FKDUJH YHUEDWLP�
,QGHHG� WKH WULDO FRXUW VFUXSXORXVO\PDLQWDLQHG LWV QHXWUDOLW\ E\ DGGUHVVLQJ
WKH MXURUV DV ³MXURUV�´ -�$� DW ����� UDWKHU WKDQ GLVWLQJXLVKLQJ EHWZHHQ
³>M@XURUV IRU DFTXLWWDO´ DQG ³MXURUV IRU FRQYLFWLRQ�´ DV WKH +RZDUG FRXUW
KDG GRQH� +RZDUG� ��� 1�(��G DW ����
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7KH 6WDWH RI 2KLR FRQWHQGV WKDW YDULRXV VXE�SDUWV RI 0DVRQ¶V

LQHIIHFWLYH DVVLVWDQFH FODLPZHUH QRW UDLVHG RQGLUHFW DSSHDO DQG WKXVZHUH
SURFHGXUDOO\ GHIDXOWHG� 5HVSRQGHQW¶V %U� DW ��� 0DVRQ UHSOLHV WKDW KH
UDLVHG WKHVH LVVXHV WR WKH 2KLR 6XSUHPH &RXUW LQ KLV EULHI� )LQDO 5HSO\
%U� DW ��� VHH DOVR -�$� DW ������� �FRQWLQXDQFH�� ���� �H[SHUW
DVVLVWDQFH�� ���� �VXSSUHVVLRQ PRWLRQ�� ���� �MXU\ VHOHFWLRQ�� 7KH
SUREOHP DULVHV EHFDXVH0DVRQ ILOHG KLV SHWLWLRQ IRU SRVW�FRQYLFWLRQ UHOLHI
ZKLOH KLV GLUHFW DSSHDO ZDV SHQGLQJ� %HFDXVH WKH WULDO FRXUW IRXQG
0DVRQ¶V LQHIIHFWLYH DVVLVWDQFH FODLPV WR EH EDUUHG E\ UHV MXGLFDWD EHIRUH
WKH 2KLR FRXUWV KDG GHFLGHG KLV GLUHFW DSSHDO� DQG EHFDXVH WKH 2KLR
6XSUHPH &RXUW HYHQWXDOO\ DGGUHVVHG WKH PHULWV RI 0DVRQ¶V LQHIIHFWLYH
DVVLVWDQFH FODLPV� ZH GR QRW ILQG SURFHGXUDO GHIDXOW DQG ZLOO UHYLHZ
ZKHWKHU WKH VWDWH FRXUWV¶ DGMXGLFDWLRQ ZDV FRQWUDU\ WR RU LQYROYHG DQ
XQUHDVRQDEOH DSSOLFDWLRQ RI 6WULFNODQG DQG LWV SURJHQ\�
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EHFDPH XQDEOH WR UHDFK D GHFLVLRQ RQ WKH VHFRQG GD\ RI GHOLEHUDWLRQV�
���8�6� DW ���� 7KH WULDO FRXUW WKHQ DVNHG WKH LQGLYLGXDO MXURUV WR DQVZHU
LQ ZULWLQJ ZKHWKHU ³IXUWKHU GHOLEHUDWLRQV ZRXOG EH KHOSIXO LQ REWDLQLQJ D
YHUGLFW�´ ,G� (LJKW MXURUV UHVSRQGHG LQ WKH DIILUPDWLYH� ,G� $IWHU GHQ\LQJ
D GHIHQVH PRWLRQ IRU D PLVWULDO� WKH WULDO FRXUW GLUHFWHG WKH MXU\ WR UHWXUQ
WR WKH FRXUWURRP IRU IXUWKHU LQVWUXFWLRQV� ,G� $W WKLV WLPH� WKH MXU\ JDYH
WKH WULDO FRXUW D QHZ QRWH WKDW VWDWHG WKDW VRPH RI WKH MXURUV KDG
PLVXQGHUVWRRG KLV RULJLQDO TXHVWLRQ� ,G� 7KH WULDO FRXUW SROOHG WKH
LQGLYLGXDO MXURUV DJDLQ� EXW DVNHG ZKHWKHU WKH\ IHOW WKDW ³DQ\ IXUWKHU
GHOLEHUDWLRQV ZLOO HQDEOH \RX WR DUULYH DW D YHUGLFW"´ ,G� (OHYHQ MXURUV
UHVSRQGHG LQ WKH DIILUPDWLYH� ,G� DW ���� 7KH WULDO FRXUW WKHQ JDYH WKH MXU\
DQ $OOHQ FKDUJH� ,G� 7KLUW\ PLQXWHV ODWHU� WKH MXU\ UHWXUQHG D VHQWHQFH RI
GHDWK� ,G� 7KH 6XSUHPH &RXUW KHOG WKDW WKH SROOLQJ RI WKH MXU\ DQG WKH
VXSSOHPHQWDO LQVWUXFWLRQ ZHUH QRW FRHUFLYH DV WR YLRODWH WKH SHWLWLRQHU¶V
FRQVWLWXWLRQDO ULJKWV� ,G� DW ����
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8QGHU %XFKDQDQ Y� $QJHORQH� ��� 8�6� ��� ������� WKH VWDQGDUG

IRU UHYLHZLQJ MXU\ LQVWUXFWLRQV IURP WKH VHOHFWLRQ SKDVH RI D FDSLWDO
VHQWHQFLQJ SURFHVV LV ³ZKHWKHU WKHUH LV D UHDVRQDEOH OLNHOLKRRG WKDW WKH
MXU\ KDV DSSOLHG WKH FKDOOHQJHG LQVWUXFWLRQ LQ D ZD\ WKDW SUHYHQWV WKH
FRQVLGHUDWLRQ RI FRQVWLWXWLRQDOO\ UHOHYDQW HYLGHQFH�´ ,G� DW ��� �TXRWLQJ
%R\GH Y� &DOLIRUQLD� ��� 8�6� ���� ��� �������� 7KH 6XSUHPH &RXUW KDV
WKXV KHOG WKDW WKH (LJKWK DQG )RXUWHHQWK $PHQGPHQWV GR QRW UHTXLUH D
WULDO FRXUW WR JLYH D VSHFLILF LQVWUXFWLRQ RQ PLWLJDWLQJ HYLGHQFH� PXFK OHVV
GHILQH ZKDW LW PHDQV� ,G� DW ��� �KROGLQJ WKDW D MXU\ LQVWUXFWLRQ WR EDVH
WKH GHFLVLRQ RQ ³DOO WKH HYLGHQFH´ ZDV FRQVWLWXWLRQDOO\ VXIILFLHQW EHFDXVH
LW ³DIIRUGHG MXURUV DQ RSSRUWXQLW\ WR FRQVLGHU PLWLJDWLQJ HYLGHQFH´�� 7KH
RQO\ FRQVWLWXWLRQDO UHTXLUHPHQW LV WKDW WKH LQVWUXFWLRQV GR QRW SUHFOXGH D
FDSLWDO MXU\ IURP FRQVLGHULQJ PLWLJDWLQJ HYLGHQFH� ,G� DW ���� VHH DOVR
:HHNV Y� $QJHORQH� ��� 8�6� ���� ��� �������

:H QRWH WKDW WKH LQVWUXFWLRQ FKDOOHQJHG LQ WKLV FDVH FRPSOLHGZLWK WKH
%XFKDQDQ PDQGDWH WKDW D WULDO FRXUW VKRXOG QRW UHVWULFW D MXU\¶V
FRQVLGHUDWLRQ RI PLWLJDWLQJ HYLGHQFH� +RZHYHU� %XFKDQDQ LV QRW
FRQWUROOLQJ EHFDXVH LW ZDV GHFLGHG WKUHH DQG D KDOI \HDUV DIWHU 0DVRQ¶V
FRQYLFWLRQ� DQG� XQGHU $('3$� 6XSUHPH &RXUW SUHFHGHQW PXVW EH LQ
H[LVWHQFH SULRU WR D FRQYLFWLRQ WR FRQWURO D KDEHDV FRXUW¶V DQDO\VLV� 6HH
:LOOLDPV� ��� )��G DW ����
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-XGJH %RJJV VXJJHVWV WKDW 0DVRQ GRHV QRW PHHW WKH UHTXLUHPHQWV

IRU DQ HYLGHQWLDU\ KHDULQJ DV ODLG RXW LQ ��8�6�&� � �����H����� $OWKRXJK
VXEVHFWLRQ �H����¶V FRQGLWLRQV DUH� LQGHHG� RQHURXV� ³RQO\ D SULVRQHU ZKR
KDV QHJOHFWHG KLV ULJKWV LQ VWDWH FRXUW QHHG VDWLVI\ WKHVH FRQGLWLRQV�´
0LFKDHO :LOOLDPV Y� 7D\ORU� ��� 8�6� ���� ��� ������� ,Q GHWHUPLQLQJ
ZKHWKHU � �����H���� DSSOLHV� WKH TXHVWLRQ LV QRW ZKHWKHU WKH SHWLWLRQHU
KDV VXFFHHGHG LQ GHYHORSLQJ WKH UHFRUG� EXW ZKHWKHU WKH SHWLWLRQHU KDV
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0DVRQ DSSDUHQWO\ ZHDUV D ³GHZ UDJ´ RU EDQGDQD RQ D GDLO\ EDVLV�

-�$� DW ���� -XURU .DWK\ +DQH\ WHVWLILHG WKDW D MXURU PDGH ³UDFLVW UHPDUNV

DQG >WDONHG@ LQ D MLYH PDQQHU´ DERXW ³GHZ UDJV�´ DV ZHOO DV ULGLFXOHG

0DVRQ¶V VSHHFK� -�$� DW �������� -XURU -DVRQ 0DKDIIH\ �³0DKDIIH\´�

WHVWLILHG WKDW WKH VDPH MXURU KDG ³VDLG KH KDG WR JR JHW KLV GHZ UDJ� FDXVH

KH GRHVQ¶W KDYH D KDW� KH MXVW KDV D GHZ UDJ�´ -�$� DW �������� +RZHYHU�

0DKDIIH\ GLG QRW FKDUDFWHUL]H WKH FRPPHQW DV ³UDFLDO�´ -�$� DW �����
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7KH SURVHFXWRU DQG GHIHQVH FRXQVHO REWDLQHG WKHVH DIILGDYLWV

ZLWKRXW FRQVXOWLQJ WKH WULDO FRXUW� 7KH MRLQW DSSHQGL[ FRQWDLQV WKH

DIILGDYLWV RI WHQ MXURUV ZKR GHQLHG SDUWLFLSDWLQJ LQ RU REVHUYLQJ DQ\
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IDLOXUH WR GHYHORS WKH IDFWXDO EDVLV RI D FODLP LV QRW HVWDEOLVKHG XQOHVV
WKHUH LV ODFN RI GLOLJHQFH� RU VRPH JUHDWHU IDXOW� DWWULEXWDEOH WR WKH SULVRQHU
RU WKH SULVRQHU¶V FRXQVHO�´�� 0DVRQ KHUH KDV EHHQ VXIILFLHQWO\ GLOLJHQW�
DV WKH 6XSUHPH &RXUW H[SODLQHG� ³'LOLJHQFH ZLOO UHTXLUH LQ WKH XVXDO FDVH
WKDW WKH SULVRQHU� DW D PLQLPXP� VHHN DQ HYLGHQWLDU\ KHDULQJ LQ VWDWH FRXUW
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³WKDW KH KDG QRW SHUVRQDOO\ LQWHUYLHZHG DQ\ RI WKH ZLWQHVVHV IRU HLWKHU
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&RQWUDU\ WR WKH GLVVHQW¶V DQDO\VLV� WKH SUREOHP KHUH LV QRW WKDW

GHIHQVH FRXQVHO KDG QR NQRZOHGJH RI0DVRQ¶V EDFNJURXQG� EXW WKDW� DIWHU
UHFHLYLQJ D OLPLWHG DPRXQW RI WKDW LQIRUPDWLRQ LQ PDWHULDOV SURYLGHG E\
WKH SURVHFXWLRQ� GHIHQVH FRXQVHOPD\QRW KDYH DGHTXDWHO\ LQYHVWLJDWHG WKH
PDWWHU IXUWKHU WKHPVHOYHV� 2XU FRQFHUQ LV WKDW WKH OLPLWHG LQIRUPDWLRQ
REWDLQHG E\ GHIHQVH FRXQVHO GLG QRW GLVFKDUJH FRXQVHO¶V GXW\ WR
LQYHVWLJDWH� EXW WULJJHUHG WKH GXW\ WR LQYHVWLJDWH�
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:H ILQG LQH[SOLFDEOH WKH DSSDUHQW IDLOXUH RI WULDO FRXQVHO WR

LQYHVWLJDWH PLWLJDWLQJ HYLGHQFH LQ WKLV FDVH� )RXU PRQWKV EHIRUH WULDO� WKH
WULDO FRXUW KHDUG RUDO DUJXPHQW RQ GHIHQVH FRXQVHO¶V UHTXHVW IRU YDULRXV
H[SHUWV� LQFOXGLQJ ³D PLWLJDWLRQ H[SHUW WHDP RI 3V\FKRORJLVW� 6RFLDO
:RUNHU� DQG0LWLJDWLRQ ([SHUW�´ 7U� DW ���� 'HIHQVH FRXQVHO FDOOHG'DOH
$� %DLFK �³%DLFK´�� WKHQ DQ DVVLVWDQW SXEOLF GHIHQGHU IRU WKH 6WDWH RI
2KLR� WR WHVWLI\ DERXW D GHIHQGDQW¶V QHHG IRU PLWLJDWLRQ H[SHUWV� %DLFK
GHVFULEHG WKH PLWLJDWLRQ H[SHUW¶V UHVSRQVLELOLWLHV DV IROORZV�

2QH VLJQLILFDQW UROH RI WKH PLWLJDWLRQ H[SHUW LV WR LQWHUYLHZ
0U� 0DVRQ DERXW KLV EDFNJURXQG DQG WKHQ JR RXW WR LQWHUYLHZ
IDPLO\ PHPEHUV� IULHQGV� DFTXDLQWDQFHV� ,Q DGGLWLRQ� LW¶V
LPSRUWDQW IRU WKH PLWLJDWLRQ H[SHUW WR JDWKHU UHFRUGV WKDW PD\ EH
H[LVWLQJ UHODWHG WR 0U� 0DVRQ� , KDYH QR LGHD DERXW 0U�
0DVRQ¶V EDFNJURXQG� EXW WKHUH PD\ EH VRPH JRYHUQPHQWDO
UHFRUGV UHODWHG WR KLP WKDW ZRXOG EH KHOSIXO WR WKH GHIHQVH� +LV
VFKRRO UHFRUGV DQG ZRUN UHFRUGV PD\ EH LPSRUWDQW IRU WKH
PLWLJDWLRQ SKDVH�

6R LQ D VHQVH� WKH PLWLJDWLRQ H[SHUW LV WKH RQH WKDW JRHV RXW
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DQG FRQGXFWV D FRPSOHWH IDPLO\ DQG SHUVRQDO EDFNJURXQG

LQYHVWLJDWLRQ RQ WKH DFFXVHG�

7U� DW ���� 7ULDO FRXQVHO XQGHUVWRRG WKDW UHO\LQJ RQ WKH GRFXPHQWV

SURGXFHG E\ WKH SURVHFXWLRQ ZDV LQDGHTXDWH� EHFDXVH LQWHUYLHZV VWLOO KDG

WR EH WDNHQ RI 0DVRQ DQG WKH ³VLJQLILFDQW RWKHUV LQ KLV OLIH�´ DQG WKH

SURVHFXWLRQ FRXOG KDYH PLVVHG VRPH UHFRUGV� 7U� DW ������� 7KH

SURVHFXWRU DUJXHG WKDW GHIHQVH FRXQVHO KDG EHHQ SURYLGHG ZLWK DOO

DYDLODEOH UHFRUGV DQG WKDW 0DVRQ ZDV IXOO\ DEOH WR DVVLVW LQ KLV GHIHQVH�

7U� DW ������� ���� *LYHQ GHIHQVH FRXQVHO¶V XQGHUVWDQGLQJ RI WKH QHHG

IRU IXUWKHU LQYHVWLJDWLRQ� ZH VWURQJO\ EHOLHYH WKDW FRXQVHO PD\ KDYH

DIIRUGHG 0DVRQ LQHIIHFWLYH DVVLVWDQFH E\ XQUHDVRQDEO\ GHFLGLQJ QRW WR

LQYHVWLJDWH� :H OHDYH LW WR WKH GLVWULFW FRXUW LQ WKH ILUVW LQVWDQFH WR

GHWHUPLQH DIWHU KROGLQJ DQ HYLGHQWLDU\ KHDULQJ ZKHWKHU WKH SHUIRUPDQFH

RI GHIHQVH FRXQVHO LQ WKLV FDVH IDLOHG WR PHHW WKH FRQVWLWXWLRQDO PLQLPXP�
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